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Dear Secretary Williams

Plcasc find an onginal and ten (10) copies of the Comments of the Western
Coal Traffic League 1n the above-referenced proceeding

We have enclosed an additional copy of the Notice Pleasc indicate receipt
and filing by time-stamping this copy and returning 1t with our messenger.

Thank vou for your attention to this matter
Sincercly,
AN 16%
= (/
(€ )
Peter A PipiI
An Attomney for the Western

Coal Traffic League
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COMNMIENTS OF THE
"OAL TRAFFIC LEAGU

These Comments are submitted by the Western Coal Traffic League
(*WCTL™) 1n response to the decision scrved by the Surface Transportation Board
(*STB" or “Board™} in the above-captioned proceeding on January 26, 2007 1equesting
pubhic comment on the Board's proposal to require Class [ railroads to report specificd
monthly fuel surcharge related information.

IDE Y INTEREST

WCTIL. 15 an association whose membership 1s composed of orgamzations
that purchase and transport coal mined west of the Mississippt ' WCTL. members
trunsport over 140 million tons of coal annually, nearly all of which moves by rail.

WCTL has actively participated for many years before the Boatd and its predecessot, the

' WCTIL. members include the following entities  Alliant Energy, Ameren Encrgy
Fuels and Services, Anczona Electric Power Cooperative, Inc.. Ansona Public Service.
CLECO Corporation. City of Austin, |exas, CPS Lnerpy. Kansas ('ity Power & Light
Company; Lower Colorado River Authonty: MidAmencan Encrgy ( ompany, Minnesota
Power, Nebraska Publhic Power Distnet. Omaha Public Power District, Texds Municipal
Power Agency, Western Farmers Electiic Cooperative, Western Fuels Association, Inc.,
Wisconsin Public Service Corporation, and Xcel Encrgy.



Interstate Commerce Commussion (“IC(™), including in procecdings addressing
substantive and procedural rules governing railroad regulatory and cost reporting
requircments. and on initiatives desiymed to prevent ralroad practices or conduct that
contravences the law  WCTL also fully participated at the Bourd’s public hearing and
submitted two rounds of written comments 1n the Board's underlying Ex Parte No. 661
procceding.” WCTL has a substantial interest in the railroads® fuel surcharge programs
that ultimately must be paid by electnicity ratepayers as part of their monthly electric hills
WCTL also agrees with the Board that obtaiming meamngful reporting information from
cach of the Class [ raillroads regarding their fuel surcharge programs can be helpful to
enable the Board and the public to better monitor the railroad industry’s fucl surcharge
practices.
COMMENTS

On January 26, 2006, the Board 1ssued two decisions n its Ex Parte No. 661
proceedings. In s first decision (“Decision [™) issued ir Ex Parte No 6601, the Board
generally affirmed 1ts pnior findings that it 1s an unrcasonable practice to “compute fucl
surcharges us a pereentage of existing rates™ and to “double dip™ 1n the recoupment of
fuel costs The Board concluded that any fuel surcharge program must be tied “to those

attnbutes of a movement that directly affect the amount of fuel consumed.™ and it ordered

*See WCTL.s Apnl 27, 2006 Comments and WC1L.s October 2, 2006
Comments
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the Class I tailroads to conform their practices to the findings contamned 1n tts decision by
May 1. 2007 Several of the Class I carriers hayc now announced that they will be
implementing new programs 1n order to attempt to comply with the Board™s Decision |
order.

In its second decision ("Degiston II™) 1ssucd 1n Ex Parte No 661 (Sub-No
1), the Board proposed that cach Class | rulroad file with the STB a monthly report
containing the following information

(1)  Total fuel cost;

(2)  Gallons of fuel consumed;

{3)  Incrcase or decrease in cost of fucl, and

{4)  Revenue fiom fuel surchaiges
WCTIL. submuts that. in addition to the above reporting. certain supplemental monthly
information should be reported 1o enable the Board and the gencral public to better
monttor the railroads’ fuel surcharge practices, and to help assess whether the programs
arc being fairly and cquitably applicd, 1n the following a1cas
1. Non-Fuel Surch Fuel |

The Board propuoses that carmriers be required to report total revenue
reccived from “fuel surcharges * However, as WCTL stated 1n its October 6, 2(06
Comments (“WCTI Comments™). apart from fucl surcharges, curmners are recovering

changes mn fucl pnees from other non-fuel surcharge rate adjustment mechamsms, such as



through the application of the Ru1l Cost Adjustment Factor ("RCAF™), which 1s inclusive
of fuel See WCTL Oct 2, 2006 Comments, V § Crowley/Fapp at 22 Thus, a
substantial amount of nafTic may not technically be paying segegated “fuel surcharpes™
but nevertheless 1s paying for fuel pnce increases under some other applicable adjustment
mechamsm goverming the movement Id.

Of course, any recoupment 1n fuel costs by a cammer through apphcation of
both a fuel surcharge mechanism and another fuel recoupment mechanism (e g , the
RCAF), would constitute a “double-dipping™ in the 1ccoupment of fuel costs in violation
of the Board’s Degision | findings. in order to ensurc the Board has 4 meanigful and full
picture of railroad fuel cost recovery information, the Board should require the carmers to
provide an accounting of all associated fuel collection revenues, including revenues
recetved from carmier fuel surcharge programs and separtately from all other non-surcharge
fuel cost recovery mechanisms. Also, carriers should be required 10 provide an
appropnate accounting on any taffic on which they are collecting for fuel both with a
fucl surcharge and with a non-surcharge fuel cost recovery mechanism
2. ‘ommodity-Speci v

Second, the proposed reporting requuemcents in Decision 1] would not allow
the STB and shippers to adequately determine 1f one type of traffic or traffic group 1s
disproportionatcly supplying a majonty of the railroad’s fuel price 1ecovery (again, this

requires 4 teview of other non-fuel surcharge rate adjustment mechanism data under



which railroads recover changes in railroad fuel pnices) WCTL previously recommended
that the STB cxpand the breadth and depth of the statistics reported by the rmlroads in this
respect. See WCTL Qct. 2, 2006 Comments, V.S, Crowley/Fapp at 21-23  In particular.
1athoads should be requited to 1eport data by majyor commodity group as reporied in the
rathroads’ regular financial reports, und scparated between interchange and non-
interchange traffic. Such reporting metrics, along with lotal revenue, ton-miles, car-miles
and train-miles by commodity and interchange category. would provide some additional
clanty in the raillroads’ recovery of fuel costs associated with therr fuel surcharge
programs
3.  Carrier Windfalls

As WCTL stated in tts Comments in kv Parte No 661, railroads can be
made whole for any fuel price changes using the fuel component of an established
industry pricc adjustment mechanism, the RCAF  S¢e WCTL Ocr 2, 2006 Comments at
5-9,V S Crowley/Fapp at 4-8 WCTIL supported the usc of the RCAF as an appropnate,
fair, and time-tested fuel cost recovery mechunism  Sce 1d . WCTIL Apnl 27 Comments
at 13-16 However, the railroads have moved away from the RCAF index (at least insofar
as incorporating the RC AF's fuel index) as a fucl recovery mechanism in fuvor of using
other more lucratn ¢ and mequitable fuel cost iccovery mechamsms  Additionally, camer
windfalls have 1esulted from carrier manipulation i a manner that s clearly

unicasonuble  In order 1o guard agamnst such abuaes, the Board should collect data on,



and closely guard against. any such curner pructices in two areas as desenbed below
a, Mis-Aligned Surcharge Threshold Recoverli

A central component of WCTI.'s Comments in Ex Parte No. 661 addressed
the critical need to ensure that a carmer’s fuel surcharge base period 1s aligned with the
base peniod of the underlying rail rate  See WCTL Oct 2, 2006 Comments at 13-15, VS
Crowley/Fapp at 8-12 Specifically. in implementing their fuel surcharge programs, the
carnets have failed to utilize threshold fucl prices that are tied to the level of the price of
fuel at the time when a rate 1s intiated  See Id  For example, WCTL's ( omments
showed that for rates established by UIP and BNSF 1n 2Q06. both carriers retained much
lower tnggermy fuel surcharge levels established at 2002 fuel prce levels Id.

WCTL understands that UP has recently announced that, for some of 1ts
publicly priced traffic. it 1s increasing 1ts applicable transportation rates for movements to
“reflect[] fucl costs at igher base levels ™ In addition to mcluding 1n then rate structure
all fucl costs, UP will apply a fuel surchaige when monthly average retail diesel fuel
prices reach or cxceed threshold Hiphway Diesel Fuel ("HDF™) prices  However. the
threshold HDF pnce to be utilized by UP on such traffic still remains appreciably below
current HDF prnices Additionally, for other UP publicly priced traffic (¢ g , coal traffic
mov ing under UP"s Circular 111), UP will still use substantially lower 2002 threshold
pnce levels Meanwhile. BNSF has not announced any changes to 11s program and it also

apparcntly will continue to utthze 2002 HDF threshold price levels that ate well-below



current fuel price levels

This mcans that customers mitiating new service today with UP and BNSF
must pay base rates that have embedded fuel pnices us of toduy's date, yet that customer
has the added burden of paying fuel surcharges based upon fuel surcharge threshold
levels that are below (and in many instances, far below) those embedded 1n today’s rate
Id.V S Crowley/Fapp at 10-11 By faihng to reflect changes in their embedded price of
fuel in rail rates that take mnto account current market realitics of higher fuel prices, the
carriers have enjoyed an unfair economic windfall ]Jd Such a practice also amounts to a
double-dipping 1n the recoupment of fuel costs by 1ailroads collecting for fuct once in the
rate itself, and twice 1n using an mappropnate ttiggenng price  This 1s a clear violation of
the Board’s Decision | findings and its prior findings that any fuel surcharge program be
“limited to recoupmyg increased fuel costs that are not reflected in the base 1ate™ August
3, 2006 Decision at 4

This practice should be approprately monitored by the Board through
appropriate monthly reporting  One manner of doing so would be for the railroads to
report on all new trafTic on which a surchurge wus apphed during the month, and whether

the apphcable uverage HDF price’ for the month was applied on that traffic  For any such

! WCTI. undersiands that the Bourd in Degysion [ favors the use of the HDF as an
index but does not mandate 1ts use  For purposes of the Comments below, any reference
to the HDF index as & general index to measure changes 1n fuel costs shall also apply to
whatever appropritte fucl index 1s bemny utihized by a given carmer.
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traffic that did not usc the threshold HDF price npplicable for the month, carmers should
report on the HDF threshold price actually being applied on the traffic.* After reviewing
this information, if the Board docs not sec cvidence that the carmiers huve appropriately
addressed the matter by linking the base time petiod 1n the fuel surcharge threshold pnce
level 10 the base penod in the rail rates entered, the Board should take appropniate
admimstrative action to immediately address and remedy the situation

b. Declining Fuel Pri veri

As WCTL has discussed 1n its Ex Parte No 661 Comments, none of the

carners” programs established to date apply a credit if the railroad’s fuel price declines
below the fuel base pnce when the underlying transportation rate was estabhshed. See
WCIL Oct 2, 2006 Comments at 15-16, V.S Crowley/Fupp at 16 This practice results
in a serious incquity in nsk-sharing between 1ailioads und shippers Id Under their
current progrums, raitroads are protected on the up-side because they are compensated for
any icrcases In fuel pnces above the basc period fuel prices  However, there 1s
asymmetnic rish because shippers are not similarly protected against fatling fuel prices

below the basc penod fuel pnices  If carners™ fuel prices full below the base period fuel

prices, a camer heeps the diffeience Jd

* In ouder to get a full picture of the problem, the Board could also consider
requinng carneis to provide appropnate reporting on all other ewvisting traffic (and not
Just new traffic) to which a fuel surcharge applies where the threshold levels do not
carrelate to the time pertod when the underlying fieight rate was established, as well as
what threshold HDF prices were actually apphcd on the traffic
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Such a practice also constitutes double-dipping 1n the recoupment of fuel
costs by collecting for fuel once m the rate itscif, and twice by pocketing the difference
between the fixed base fucl level and the actual fuel costs that are below the base level
in violation of the Board's Decision I findings ‘The Board should require appiopnate
reporting on this subject  In particulat, when the applicable HDF price for the reporting
month has declined below the fuel base pnee applied when an underlying transportation
rate was established, carmiers should be required to report on the total amount of traffic
and fuel surcharge revenues collected during the month for that traffic, and the total
amount of fuel surcharge credits provided to customers for the raffic  [f the Board docs
not sce sufficient evidence that the camers have appropnately addressed the matter by
cither providing for customer credits or ullowing the fuel price component to dechne
when camers’ fuel prices fall below the base period fuel prices, the Board should 1ake
appropriate administrative action immediately to address and remedy the situation

CONCLUSION

WCTL appreciates the opportunity to submit these Comments, and it

Y.



respectfully requests that the Bourd include the additional reporting measures addressed

heremn

Of Counsel

Slover & Loftus

1224 Scventeenth Street, N WL

Washington, D.C. 20036

Dated: Apnil 2, 2007

By

Respectfully submuitted,

THE WESTERN COAL TRAFFIC LIIAGULE

William L. Slo ufﬂ« a y’“'éez Q

Peter A Pfoh

Slover & Loftus

1224 Seventeenth Street, N W
Washington, D C 20036

I’s Attorneys
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I herehy certify that on this 2nd day of Apnil, 2007, 1 have caused to be
scrved a copy of the foregoing Comments of the Western Coal Traffic I.eague upon all

parties of record to the | x Parle No 661 proceeding I}\. fi rsl-class mall osge prepaid.

é:r A Fthl



